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Article 2 - Legal safeguards to all detainees 
 

The Australian Government’s draft responses to paragraphs 19–22 do not adequately reflect 

significant developments in Australian law and recent High Court decisions. They do not address 

the distinct and significant limitations on legal safeguards applicable to non-citizens subject to 

prolonged immigration detention, release under Bridging R visas or removal to a third country.  

The following points should be mentioned and outlined in the Government’s Periodic report: 

 

1. No maximum time limit: Australian immigration law does not set a maximum period for 

immigration detention. Following the NZYQ High Court decision, indefinite detention was 

found to be unlawful when there was no real prospect of removing a person in the 

reasonably foreseeable future. However, there is still no statutory limit on how long a 

person may be detained. According to Department of Home Affairs figures, as at 31 July 

2026, 208 people had been detained for more than two years, and 60 people had been 

detained for more than five years.1 

2. United Nation’s CAT Committee recommendation: The absence of the UN CAT Committee’s 

2026 UPR recommendation that detention should be used only as a last resort, be strictly 

necessary and proportionate, and be for the shortest possible period. The Committee also 

recommended statutory time limits and effective judicial review of the need for detention.2  

3. Australia’s 2026 UPR commitment: The Government should reflect its own 2026 UPR 

commitment to progressively reduce reliance on immigration detention and ensure that 

detention is used only as a last resort and for the shortest possible period.3 The 

Government should explain how the current mandatory detention framework gives effect to 

this commitment, particularly in cases of prolonged detention. 

4. Nauru removals and procedural fairness: The Home Affairs Legislation Amendment (2025 

Measures No. 1) Act 2025 introduced powers to remove certain non-citizens to Nauru and 

other third countries while limiting natural justice and procedural fairness. This raises a 

direct question about the Periodic report’s statement that fundamental legal safeguards 

apply to all people deprived of liberty. The Government should explain what safeguards 

remain for people facing removal, including how their protection and health needs are 

 
1 See Department of Home Affairs, Immigration Detention and Community Statistics Summary – July 2026, 

https://www.homeaffairs.gov.au/research-and-stats/files/immigration-detention-community-statistics-31-july-2026.pdf  
2 United Nations Human Rights Council, “Compilation of information prepared by the Office of the United Nations 

High Commissioner for Human Rights.” 19-30 January 2026. https://docs.un.org/en/A/HRC/WG.6/51/AUS/2.  
3 See recommendation 36. 321. United Nations Human Rights Council “Australia Views on conclusions and/or 

recommendations, voluntary commitments and replies presented by the State under review,” 15 June–10 July 2026. 

https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session62/a-hrc-62-13-add-1-

av-australia-e.pdf  

https://www.homeaffairs.gov.au/research-and-stats/files/immigration-detention-community-statistics-31-july-2026.pdf
https://docs.un.org/en/A/HRC/WG.6/51/AUS/2
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session62/a-hrc-62-13-add-1-av-australia-e.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session62/a-hrc-62-13-add-1-av-australia-e.pdf


assessed, what opportunity they have to be heard, and what independent review or 

oversight is available. 

5. NZYQ cohort and restraints: The 2026 High Court decision in EGH19 v Commonwealth of 

Australia found that the use of ankle bracelets and curfews on certain non-citizens was 

unconstitutional. This is an important safeguard that should be reflected in the 

Government’s response. The Government should explain how it ensures that restrictions 

imposed on non-citizens are lawful, necessary and proportionate, and do not result in 

arbitrary detention or unjustified interference with bodily integrity. 

Article 3 - Migration, asylum and non-refoulement 
 

Regarding article 3 (65):  

 

The Government refers to sections 36 and 197C of the Migration Act as safeguards against 

refoulement. However, recent UN findings demonstrate that Australia failed to meet certain 

obligations under the Convention against Torture. In January 2026, the UN Committee Against 

Torture found that Australia had failed to protect an Iranian asylum seeker from torture and ill-

treatment during prolonged detention in Papua New Guinea and later in Australia.4 Moreover, 

in 2025, the UN Human Rights Committee found Australia responsible for the arbitrary 

detention of asylum seekers in Nauru and called for compensation and measures to prevent 

similar violations.5  

 

These findings should be addressed in the Government’s Periodic report. They raise concerns 

about whether Australia's legal safeguards are effective in practice, particularly in relation to 

prolonged detention and offshore processing. 

 

Article 3 (67) - Third-country processing and the Nauru arrangement  

 

The Refugee Council opposes the transfer or removal of asylum seekers and refugees to third 

countries such as Naoero (Nauru).6 Australia should not transfer people where this could 

expose them to torture or cruel, inhuman or degrading treatment, including through arbitrary or 

prolonged detention, inadequate healthcare, family separation or chain refoulement. 

 

Crucially, the Government’s description of the Third Country Reception Arrangement with 

Naoero (Nauru) does not adequately address its non-refoulement obligations or the 

foreseeable human rights risks arising from transfer, reception and removal, including torture 

and cruel, inhuman or degrading treatment on a remote island setting, onward removal, 

inadequate access to protection and essential services, and prolonged family separation, as 

set out below:  

 

1. Gaps in protection and risk of harm: The Periodic Report does not adequately identify the 

human rights risks associated with third-country transfers, expanded removal powers, 

liability protections and limits on procedural fairness, or explain how these risks will be 

 
4 United Nations Human Rights Office of the High Commissioner, “Australia: Offshore and prolonged detention 

exposed Iranian asylum seeker to torture, UN committee finds,” 14 January 2026, https://www.ohchr.org/en/press-

releases/2026/01/australia-offshore-and-prolonged-detention-exposed-iranian-asylum-seeker  
5 United Nations Human Rights Office of the High Commissioner, “Australia responsible for arbitrary detention of 

asylum seekers in offshore facilities,” UN Human Rights Committee finds, 9 January 2025, 

https://www.ohchr.org/en/press-releases/2025/01/australia-responsible-arbitrary-detention-asylum-seekers-offshore-

facilities  
6 Refugee Council of Australia, Submission on externalisation and offshore warehousing of people seeking protection to 

UN Special Rapporteur on the Human Rights of Migrants, February 2026. https://www.refugeecouncil.org.au/rcoas-

submission-on-externalisation-and-offshore-warehousing-of-people-seeking-protection/  

https://www.ohchr.org/en/press-releases/2026/01/australia-offshore-and-prolonged-detention-exposed-iranian-asylum-seeker
https://www.ohchr.org/en/press-releases/2026/01/australia-offshore-and-prolonged-detention-exposed-iranian-asylum-seeker
https://www.ohchr.org/en/press-releases/2025/01/australia-responsible-arbitrary-detention-asylum-seekers-offshore-facilities
https://www.ohchr.org/en/press-releases/2025/01/australia-responsible-arbitrary-detention-asylum-seekers-offshore-facilities
https://www.refugeecouncil.org.au/rcoas-submission-on-externalisation-and-offshore-warehousing-of-people-seeking-protection/
https://www.refugeecouncil.org.au/rcoas-submission-on-externalisation-and-offshore-warehousing-of-people-seeking-protection/


identified and mitigated. This includes risks of torture, ill-treatment, wrongful removal and 

direct or indirect refoulement. 

2. Indefinite detention: People may face indefinite immigration detention either in Nauru, 

another unnamed third country, or back in Australia if they refuse transfer. 

3. Lack of safeguards: There are no legislative or procedural safeguards governing removal, 

treatment on arrival or ongoing protections in Nauru or any third country. Before any third-

country transfer, there should be an independent and individual assessment of the risk of 

torture or cruel, inhuman or degrading treatment, including onward or indirect refoulement. 

This assessment should consider detention, access to healthcare, family separation and 

the overall conditions of transfer. 

4. Forced family separation: Indefinite separation from Australian citizen family members, 

including children, can cause severe psychological and emotional suffering amounting to 

cruel, inhuman or degrading treatment. 

5. 2026 UPR Recommendation: The Periodic report does not address the UN Committee 

Against Torture’s UPR recommendation to end offshore processing, transfer migrants, 

asylum seekers and refugees to mainland Australia and guarantee full procedural 

safeguards. 

6. Complex health needs and inadequate healthcare: Serious concerns remain about access 

to adequate and timely medical care in Naoero, particularly for people with complex health 

needs. Healthcare is severely constrained on the island with few specialist services and 

restricted treatment options. In 2025, nine asylum seekers contracted dengue fever in 

Nauru, with one requiring urgent medical evacuation to Australia.7 

7. Living conditions on remote island: The remote location and limited infrastructure in Naoero 

raise significant concerns regarding access to adequate food, water, housing and 

employment. Reports of chronic shortages, unsafe housing, limited employment 

opportunities, as well as refugees not being able to afford food and skipping meals.8 These 

all raise serious concerns about whether conditions amount to cruel, inhuman or degrading 

treatment. 

Article 3 (69) - Non-citizens and detention as a last resort  

 

The Government states that detention is used as a last resort and that non-citizens may be 

managed in the community where appropriate. However, this should be considered alongside 

Australia’s 2026 UPR commitment to use immigration detention only as a last resort and for 

the shortest time possible. 

 

Article 3 (139) – Healthcare 

 

While the Australian Charter of Healthcare Rights applies to people in immigration detention, it 

does not provide a legislative guarantee of an adequate standard of healthcare in immigration 

detention. Given the significant health risks associated with detention, the Government’s 

Periodic report should explain what legal and practical safeguards ensure detainees receive 

timely, safe and clinically appropriate healthcare equivalent to the standard available in the 

community. The latest Commonwealth Ombudsman report on Villawood report highlights the 

importance of maintaining adequate facilities and activities to support mental and physical 

health. This includes maintaining contact with family, friends, support groups and legal 

 
7 Ibid.  
8 Ibid. 



representatives, and access to appropriate medical care equivalent to that available in the 

community.9 

 

In May 2026, the Guardian reported that that seriously ill detainees were missing medical 

appointments because MTC lacks the staff to escort them to health centres.10 The AG’s 

Periodic report should address longstanding concerns about continuity and access to care, 

including arbitrary transfers within the immigration detention network that disrupt treatment 

and specialist appointments, and the use of handcuffs on detainees travelling to offsite 

medical appointments. These processes, as highlighted previously in reports by Australian 

human rights bodies, can deter detainees from attending medical appointments or trigger a 

PTSD response which interferes with the provision of medical care.11 

 

The latest Commonwealth Ombudsman report on Villawood also notes that a significant 

proportion of people have experienced prolonged periods of closed detention. The 

Ombudsman’s latest report records that, as at 1 March 2026, time in Villawood detention 

ranged from 2 days to 4,017 days (approximately 11 years), with one third (31%) of people 

there for one to five years, and 10.5% for five to ten years.12 The severe and adverse health 

impacts of prolonged detention on adults and children have been extensively documented by 

medical experts, clinicians and researchers for over 20 years.  

 

The Australian Human Rights Commission’s 2024 inspection report has also raised serious 

concerns about women’s access to healthcare in immigration detention. Women reported 

inadequate access to medical and mental health services, insufficient female medical and 

security staff, and unsafe and unsuitable living conditions.13 Privacy and safety were also 

compromised, including close proximity to male detainees with serious offences. Operational 

quarantine measures caused additional stress and trauma. Limited accommodation options 

also placed women far from their families. 

 

Response to paragraphs 145–146 – Use of restraints 

 

The Periodic Report describes legislative and procedural safeguards governing the use of 

restraints. However, it fails to address widespread concerns and documented evidence 

regarding the actual use of handcuffs and restraints in immigration detention. Recent media 

coverage and a Commonwealth Ombudsman report (March 2026) revealed that an Australian 

Border Force directive was issued to use mechanical restraints for all transport and escort 

movement for all detainees (p. 26-27).14 The Equity and Justice Centre’s 2026 report also 

 
9 The Commonwealth National Preventive Mechanism (NPM), “Post Visit Summary Villawood Immigration Detention 

Centre,” August 2026, https://www.ombudsman.gov.au/__data/assets/pdf_file/0027/329490/PVS-Villawood-

Immigration-Detention-Centre-and-Miowera-Village-August-2026.pdf  
10 Christopher Knaus and Ariel Bogle, “The home affairs minister, the private prison contractor and the secret meeting,” 

The Guardian, 25 May 2026, https://www.theguardian.com/australia-news/2026/may/25/mtc-security-failures-australia-

immigration-detention-centres-ntwnfb  
11 Kaldor Centre for International Refugee Law et al, “Immigration Detention in Australia: Civil Society Submission to 

the United Nations Working Group on Arbitrary Detention,” 2025. 

https://www.unsw.edu.au/content/dam/pdfs/law/kaldor/submissions/2025-09-WGAD.pdf  
12 The Commonwealth National Preventive Mechanism (NPM), “Post Visit Summary Villawood Immigration 

Detention Centre,” August 2026. 
13 Australian Human Rights Commission. “Not just an afterthought: The experience of women  in immigration 

detention,” December 2024, https://humanrights.gov.au/__data/assets/file/0022/47335/Not-Just-An-Afterthought-

Women-in-Immigration-Detention-Inspection-Report-Dec-2024.pdf.  
14 The Commonwealth National Preventive Mechanism (NPM), “Onshore Immigration Detention,” March 2026.  

https://www.ombudsman.gov.au/__data/assets/pdf_file/0016/325060/OPCAT-in-Action-Onshore-Immigration-

Detention.pdf.  

https://www.ombudsman.gov.au/__data/assets/pdf_file/0027/329490/PVS-Villawood-Immigration-Detention-Centre-and-Miowera-Village-August-2026.pdf
https://www.ombudsman.gov.au/__data/assets/pdf_file/0027/329490/PVS-Villawood-Immigration-Detention-Centre-and-Miowera-Village-August-2026.pdf
https://www.theguardian.com/profile/christopher-knaus
https://www.theguardian.com/profile/ariel-bogle
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https://www.theguardian.com/australia-news/2026/may/25/mtc-security-failures-australia-immigration-detention-centres-ntwnfb
https://www.unsw.edu.au/content/dam/pdfs/law/kaldor/submissions/2025-09-WGAD.pdf
https://humanrights.gov.au/__data/assets/file/0022/47335/Not-Just-An-Afterthought-Women-in-Immigration-Detention-Inspection-Report-Dec-2024.pdf
https://humanrights.gov.au/__data/assets/file/0022/47335/Not-Just-An-Afterthought-Women-in-Immigration-Detention-Inspection-Report-Dec-2024.pdf
https://www.ombudsman.gov.au/__data/assets/pdf_file/0016/325060/OPCAT-in-Action-Onshore-Immigration-Detention.pdf
https://www.ombudsman.gov.au/__data/assets/pdf_file/0016/325060/OPCAT-in-Action-Onshore-Immigration-Detention.pdf


documented the arbitrary and excessive use of handcuffs, based on consultations with more 

than 40 people who had been handcuffed in immigration detention.15 

 

The use of force or mechanical restraints on people deprived of liberty can amount to cruel, 

inhuman or degrading treatment, where it is unnecessary, disproportionate, excessive, 

prolonged, medically inappropriate or inconsistent with the person’s inherent dignity. 

 

The Australian Government should ensure that mechanical restraints are used only as a last 

resort and in limited circumstances. Any use of restraints should be strictly necessary, 

proportionate to an individually assessed risk, used for the shortest possible period, and 

subject to appropriate safeguards relating to health, disability, age, trauma and other individual 

circumstances. 

 

Australia must ensure that allegations of torture or cruel, inhuman or degrading treatment, 

including excessive use of force or disproportionate use of restraints, are investigated promptly 

by bodies institutionally independent of the detaining authority. 

 

Response to 78-80 - Oversight mechanisms  

 

The Periodic report states that Australia “welcomes rigorous external scrutiny.” While 

welcomed, this does not adequately reflect the significant gaps in independent oversight of 

Australia’s immigration detention and offshore processing arrangements. 

 

The existence of several oversight bodies provides some scrutiny, but it does not amount to 

effective independent oversight. Effective oversight requires genuine independence, a clear 

statutory mandate, adequate resources, unrestricted access to facilities and detainees, and 

the power to investigate allegations and publicly report findings. Moreover, the 

recommendations of oversight bodies are not binding on the Government. Without statutory 

power, oversight has limited capacity to prevent harm, seek change or improve accountability 

for any harms, abuses or mistreatment of people in detention.  

 

Equally concerning is the absence of an independent monitoring body to provide effective 

oversight of offshore facilities. The Australian Human Rights Commissioner has previously 

warned that the Nauru arrangement reflects a “disturbing lack of transparency,” highlighting 

serious human rights concerns and raising questions about the Government’s commitment to 

accountability.16 Moreover, whistleblower testimony and independent reporting reveal 

allegations of corruption, abuse and contract mismanagement at the heart of the offshore 

detention system, as evidenced at the 2026 Senate inquiry into offshore processing and 

resettlement arrangements. 

 

Since the re-opening of offshore processing on Nauru, the UNHCR has not been able to visit 

Nauru/Naoero, nor has any voluntary organisation. Australia therefore has less independent 

oversight of people held in Nauru/Naoero today than it did under the first iteration of the 

Pacific Solution. Moving detention offshore does not remove Australia’s responsibility for the 

treatment and human rights of people subject to its immigration policies. 

 

Regarding article (74) - Maritime interception 

 
15 Justice and Equity Centre, “Beyond Imagination: Lived experiences of handcuffing and healthcare failures in 

Australian immigration detention,” July 2026, https://jec.org.au/wp-content/uploads/jec-publications/19432/2026-

Beyond-Imagination_JEC-immigration-detention-handcuffing-and-healthcare-report.pdf  
16 “Human Rights Commissioner calls for transparency in Nauru deportation arrangement,” October 2024, 

https://humanrights.gov.au/about-us/media-centre/search-listing-media-releases/human-rights-commissioner-calls-for-

transparency-innauru-deportation-arrangement  

https://jec.org.au/wp-content/uploads/jec-publications/19432/2026-Beyond-Imagination_JEC-immigration-detention-handcuffing-and-healthcare-report.pdf
https://jec.org.au/wp-content/uploads/jec-publications/19432/2026-Beyond-Imagination_JEC-immigration-detention-handcuffing-and-healthcare-report.pdf
https://humanrights.gov.au/about-us/media-centre/search-listing-media-releases/human-rights-commissioner-calls-for-transparency-innauru-deportation-arrangement
https://humanrights.gov.au/about-us/media-centre/search-listing-media-releases/human-rights-commissioner-calls-for-transparency-innauru-deportation-arrangement


 

The 2025 NGO report to the UN Working Group on Arbitrary Detention highlights the lack of 

transparency surrounding the interception and detention of asylum seekers at sea. Such 

detention is particularly concerning due to the vulnerability of non-citizens in maritime 

environments, the absence of enforceable rights especially for those detained in secret, and 

the limited opportunities for independent oversight of detention practices at sea.17 

 

Where Australia controls, directs, funds or assists an interception or transfer, it should ensure 

that people are not exposed to torture or ill-treatment, including through direct or indirect 

refoulement. Any interception or transfer should prioritise safety, medical assistance, safe 

disembarkation and individual assessment of protection needs, with appropriate independent 

monitoring.  

 

Response to paragraphs 145–146 - Search and seizure powers in immigration detention 

 

The report should address the introduction of new search and seizure powers used in 

immigration detention. Under the new law, communication items that can be seized include 

mobile phones, SIM cards, computers and other electronic devices. Crucially, the banning of 

phones deny access to justice, connection with the outside world and silence legitimate 

scrutiny of the treatment of people in immigration detention. 

 

The report should explain what safeguards ensure these powers are used only when necessary 

and proportionate, while protecting detainees’ privacy, dignity and bodily integrity, as well as 

what complaint processes are available when these powers are used unlawfully or excessively. 

 

 
17 Ibid.   


